No. 14794 
[IN tHE 


United States Court of Appeals 


POR THE NINTH GixCuIT 


UniTED STATES OF AMERICA, 
Appellant, 
US: 


Star-Kist Foops, Inc. (formerly The French Sardine 
Company of California), 


A ppellee. 


On Appeal From the Judgment of the United States District 
Court for the Southern District of California. 


BRIEF FOR THE APPELLEE. 


Mackay, McGrecor, REyNotps & BENNION, 
A. CALDER Mackay, 
ARTHUR McGrEGorR, 
ADAM Y. BENNION, 
STAFFORD R. GRapy, 


523 West Sixth Street, - | te b : 


Los Angeles 14, California, 
Attorneys for Appellee. NOV 5 1355 


eM dae |S | ea 


Parker & Son, Inc., Law Printers, Los Angeles. Phone MA. 6-917]. 


TOPICAL INDEX 


PAGE 
© STUER, COR aa 1 
(| CHESUIOTR cascade Seen eee 1 
| TEIN GER _ OEAEISSY a 2 Ui ee 2 
Beaeives and regulations involved.............:...0.cccsscesseocescsseesseeseeeses Z 
SAICEIRGIGN a Sa pO ae oR nO Z 
Branca MEO Lama OUINIET t 6 c.ccccccsecd anc scceSeeraceessacseasuveseceuseie¥eceseivacsececesess: 10 
| CRIITISICIC ae cee le ez re 1 


Me 
An amount paid to the United States in settlement of a claim 
by the OPA on account of alleged overcharges is deductible 
as an ordinary and necessary business expense provided 
the alleged violation is made under circumstances which 
are inconsistent with an intent to violate the law and in- 
consistent with a lack of due care to conform to the law.... 11 
"guard USS OY? Re ae 12 
Rossman and National Brass cases and subsequent develop- 
SA TWELONO), aes aaa a Pn eas Deets note en 16 
The evidence abundantly supports the District Court’s find- 
ings and conclusions and establishes that they are not clearly 
erroneous; the administrative acceptance of single damages 
is positive and compelling evidence supporting deductibility 21 


Smmusioncover Celine OTiCe:2..2..17cc2o ieee 1. Nee ees, 2 
Di OINOV TEE 6) VES 65 nt ee ene an ee ee 23 
IPSEOCIDICINMGLG LCA 16 ene ee 24 
Newenatoncmwith OPA, .Ofmeials ae... oie cee eee ccceseeess 25 
Increased inventory and low cash position.....000000.0ccceeeee 29 
“Tie. 2) Lace a1 1) Gs Se) = meen ree eres eee earl ee 30 
sWNemsivmiticance of tie Settlenients sess 22-22. eeecece cteeccectaces 33 
Mitte Wdershey Creamery Compatty CaSei.ooc...c.c.0 cc ccccsecccceccceceececceees 43 
| OSECINWISIIGVEL > arcs teeS 8-5 eeSe SEC EE oe ee 45 


Appendix. Internal Revenue Code of 1939, Sec. 23(a)(1)(A) 


il. 


TABLE OF AUTHORMMES CILED 


CASES PAGE 
Almor Dress Co, Ine, TTT. "C. M. 957 18 
Amencan Brewery, Inc. v. United States; 223 eam 18, 32 
Commissioner v. Pacific Mills, 207 F. 2d 177; affm’g 17 T. C. 

TOD ccceseseucssocesesensesseoteaosecesecntuigueceeeseusne ee 18, 32, 43 
Drueker, Albert C., 11 T. C. 0. @@@.......... 2 18 
Farmer’s Creamery Co. v. Fredericksburg, Va., 14 T. C. 879.... 18 
Garibaldi & Cueno, OFT. C. 486.0000. eee 15 
George Schaefer & Sons, Inc. v. Commissioner, 209 F. 2d 

LOM ao. vsc nan cdacsbdesncgsssvesectoodesessasesoseeees ee 41, 42, 43 
Henry Watterson Hotel Co., 15 1. €C. 902; aiOs Rez 

FSD ccccsesectecsansacceccescecsccecencescoscuessescetezes dese 22 sie =e sey aac 18 
Hershey Creamery Co. v. United States, 101 Fauppes77— 

See gee ced cnecsasnedinncnesesdacesatss0iecs Goat eeeen ee 19, 43, 44, 45 
Hull) Senator Co., 13 T. C. M. 1005... eee 18 
Jerry Rossman Corporation v. Commissioner, 10 T. C. 468.... 

BS Bis Sil sacs vase gindnrsaaei ce eee 15; 6 
Jerry Rossman Corporation v. Commissioner, 175 F. 2d 711...... 

DOE ial cencedeensteesssveceassseeecelec 13, 16, 19, 33, 34, 41 
Kimek, 11 T. C. M. 120¢w...u eee 18 
Lemtim, Juliam, 29°). C212... 18 
Badwic, Piilip Et, 13 T. C. MWe... ae 18, 30 
Maier Brewing Co. v. United States, 1952 C. C. H., par. 9208.. 19 
Miamantz v. Yoke, 113 F. Supp. 536... es 18 
Mearkovits, Michael, 11 T. C. 823.......42,.. ee 18 
National Brass Works, Inc. v. Commissioner of Int. Rev., 205 

1 40 mn | 0 DEE cu arenes 17 
National Brass Works, Inc., 8 T. C. M. 286; reversed, 182 F. 

AM aed Bek ae onde vd sevdet ene 16, 17, 1952201830 
Aazareth Milles Ine, & 7. C. M. 164.......... 23 16 


Nemrow Bros. Inc. v. United States, 125 F. Supp. 604.......00...... 18 


iii. 


PAGE 
meiew Orleans Motor Company, Inc., 8 T. C. M. 643.................... 16 
Menmiemi ne Con WOT. C. Mi. 1064 oi icceccececcsccscsenoeecsecseccacesseeseeecd 18 
Bose vo United States, 188 F. 2d 474i o.nn....seetsncseencsccoccncececereereceee Zi 
Eeroromerovision Company, 9 T. C. 439. oo. cccccccccsccecesseceeensnaseese 15 
Stinson & Dickensheets, Inc. v. United States, 1954 C. C. H., 
(RUE, “SALES. a5 Iai a Reefer er 18 
Utica Knitting Co. v. Shaughnessy, 100 F. Supp. 245.......00....... i 
Waitemenorvood Pstate, 11 1. C. M. 524. ....2....cco.cccccncsccceccsecoosess 18 


Woods Cross Canning Co. v. Korth, 1953 C. C. H., par. 9200...... i) 


MISCELLANEOUS 

eorCongressional Record, pp. 3886-5887 .............c.--s..cecccecceneenceonee 14 
Sunmulseve ipulletin (1943), p. 111, 1. 7. 3627.....0.20 ce ts 
Miamulative Bulletin, 1952-2, p. 9, LT. 4V05 conc ccc cs ccsscncoesccse Sp) 
PeeceummesOrder 1016] (15 FR. Ry 6105S) ...c.ccccctcecccssectecce css 34 
remenaime@rder NO. 15 (17 FF. R. 2994 oie csccsccecccesccusscersteceestees 34 
ieeverim@rder No. 18. (27 H.R O925 ) soc eccoccce.cecececeessstccsecsveecects 35 
General Disallowance Order No. 1 (17 F. R. 9934) ow. 35 
Hearings Before the Senate and Banking Committee on S. 1764, 

Woimecone., 2d Sess. 1415, }417 (1944) nono e.cccccccsccccseeeceece 12s 
House Report No. 494, 78th Cong., 2d Sess. (1944) ow. 13 
Internal Revenue Bulletin, 1954-1, pp. 50-51, Rev. Rul. 54-204.. 19 
ititernalikevenue Bulletin, 1954-12, p. 3i.ccc ose 18 
Internal Revenue Bulletin, 1954-20, p. 4.00.0. eccesccceceeecesenees 18 
CORYAS MT WerThie)] FOS (eltians 7 o.0) [Seeamrseeiessereeseanec ener: ont a eo ane enn wen 12 


Senate Report No. 922, 78th Cong., 2d Sess., pp. 13-14 (1944) 13 


RULES AND REGULATIONS 
iederaleinties Ot Civile rocedure, IRuley52( a) ......0cccse cece ccc--c-c.-: 21 
rocedural Regulation No.) (7 Fo R971 ) coco. o.ccccccseccccccscceeseens 32 


iv. 


STATUTES PAGE 
Defense Prodvicten Act of 1950; Sec. 4006d) (ee 34 
Emergency Price Control Act of 12942, Set. Z05(e€) 2... 12, 14 
Internal Revenue Code of 1939, Sec. 23(a) (1) GA).—-.-_.......... 11 
Revenue Act of 1942, Chap. 619 (56 Stats. 798) owe. 11 
Stabilization Extension Act af 1944, Sec. 108, Chap. 325 (58 
Stats. O52), ---.s-asccovnestessrngestsietaiigg 14 
56 Statutes @ Large; ppe 2S, 3a. Be ee eee 12, 14 
United States Code, Title 50, App. 1940 Ed., Supp. IV, Sec. 
DDD nenevccsentecseesteessneesseesomm etensess tse . 14 
United States Code, Title 50, App:, Sec. 925((c saan Zale 


Waited States Code, Title 50, Sec. 2100(d) eee 34 


No. 14794 
IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


UNITED STATES OF AMERICA, 
Appellant, 


US. 


Star-Kist Foops, Inc. (formerly The French Sardine 
Company of California), 
Appellee. 


On Appeal From the Judgment of the United States District 
Court for the Southern District of California. 


BRIEF FOR THE APPELLEE. 


Opinion Below. 


The opinion of the District Court is not officially re- 
ported. However, the District Court’s oral opinion from 
the Bench at the conclusion of trial is at pages 187-197 
of the printed Record, and its findings of fact and con- 


clusions of law are therein at pages 36-49. 


Jurisdiction. 


Appellee adopts the statement of jurisdiction contained 
in the Brief for the Appellant. 


= = 
Question Presented. 


Whether the District Court was “clearly erroneous” 
when it found and held that, upon the facts of this case, 
Appellee should be allowed a deduction, for federal tax 
purposes as an ordinary and necessary business expense, 
for an amount (single damages) it paid the Treasurer of 
the United States in settlement of an alleged OPA price 
violation, such violation being made under circumstances 
inconsistent with an intent to violate the law and incon- 
sistent with a lack of due care to conform to the law. 


Statutes and Regulations Involved. 


The pertinent statutes and regulations involved are 
set forth in the Appendix, ifra. 


Statement. 


The pertinent facts, as found by the District Court, 
and which Appellee contends are abundantly supported 
by uncontradicted evidence, may be summarized as 
follows: 


Appellee was incorporated under the laws of the State 
of California in November, 1917, as The French Sardine 
Company of California. [R. 24, 36.] In April, 1953, 
its name was changed to Star-Kist Foods, Inc. [R. 36.] 
Since its incorporation Appellee has been engaged in the 
fish cannery business, its principal products being canned 
sardines, mackerel and tuna. [R. 36.] Appellee purchases 
raw fish by the ton from fishermen, cans the fish and 
sells it to customers (who then resell it to consumers) 
through brokers. [R. 37.] 


Appellee’s principal place of business is at Terminal 
Island, Los Angeles, California. [R. 24, 37.] It keeps 
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its books and files its tax returns on the basis of the 
accrual method of accounting and on the basis of fiscal 
years ending May 31. [R. 24, 37.] 


Appellee paid the Treasurer of the United States the 
amount of $97,215.00 on May 20, 1943, as the exact 
amount of certain alleged overcharges on the sale of 
its canned tuna, 1t.e., single damages in settlement of 
claims made against Appellee by the Office of Price 
Administration. [R. 37-38.] Appellee deducted said 
amount on its federal tax returns for the fiscal year ended 
May 31, 1943, and the Commissioner of Internal Revenue 
denied the deduction claiming that said amount does not 
constitute a deductible ordinary and necessary business 
expense. [R. 38.] Appellee filed timely and valid federal 
corporation returns for the fiscal year ending May 31, 
1943; subsequently paid an additional assessment, filed 
a timely and valid claim for refund of taxes alleged 
to have been overpaid; and, in the manner and within 
the time provided by law, filed the instant action for 
refund of taxes and interest in the United States District 
Court. [R. 25-26, 37-38.] 


The payment of $97,215.00 grew out of the following 
circumstances: The Emergency Price Control Act of 
1942 was approved on January 30, 1942, and pursuant 
thereto, the Administrator of the Office of Price Admin- 
istration (frequently hereinafter referred to as OPA) 
issued the General Maximum Price Regulation (frequently 
hereinafter referred to as GMPR).* This regulation 


*Ex. No. 16. Pursuant to Stipulation of Counsel certain ex- 
hibits have been excluded from the printed record, but “* * * 
may be referred to in the briefs and arguments of either party 
hereto the same as if said documents had been included in the 
printed record.” [R. 244-245.] 
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fixed the price at which the Appellee could sell its products 
at the same price at which it had sold them during the 
month of March, 1942. [R. 39.] 


Appellee had not sold fancy light meat tuna during 
March, 1942, and it was, therefore, required, under the 
terms of GMPR, to adopt as its ceiling price for that 
commodity, the price which was charged during March, 
1942, by its nearest competitor. [R. 39.] There was 
some dispute and confusion among Appellee’s officials as 
to who was its nearest competitor. [R. 39, 111, 114.] 
A. T. Williams, Appellee’s sales manager, chose Van 
Camp Sea Food Company, out of an abundance of 
caution; because Van Camp had the lowest price in the 
industry, t.e., $11.00 per case on fancy light meat tuna, 
basis 48/1%4’s. [R. 39, 111.] Appellee’s legal counsel, 
John Morris, Esq., was consulted about the choice of 
Van Camp as Appellee’s nearest competitor, and he 
advised that other canners were more closely comparable 
with Appellee than was Van Camp, and that the ceilings 
of these other canners, which ceilings were higher than 
Van Camp’s, should be taken as Appellee’s ceilings. [R. 
39, 111, 114.] Notwithstanding this advice, Appellee, 
accepted the lowest ceiling price in the industry as its 
own. Other canners had ceiling prices on this same 
product several dollars higher. [R. 40, 92, see “State- 
ment of Considerations,’ p. 7 of Ex. 24, MPR 299.] 
For instance, High Seas Tuna Company, of San Diego, 
which was controlled by the same individual (Martin J. 
Bogdanovich) who (as its president) controlled Appellee, 
had a ceiling price of $14.00 per case on fancy light meat 
tuna, basis 48/14’s. [R. 40, 91.] 


No ceilings were fixed upon the price of raw fish 
by GMPR. [R. 40, Ex. 16.] As a result, prices which 
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canners had to pay for their raw material—fresh fish— 
rose rapidly. [R. 40.] This was true in many kinds of 
fish, including tuna. For instance, by the end of 1941, 
yellowfin (tuna) was bringing $130.00 per ton. Early 
in 1942, the price jumped to $160.00 and by the end of 
the season the price had advanced to $190.00. Including 
bonuses paid fishermen, the 1942 year ended with an 
average price of $200.00 per ton. This situation was 
recognized and reflected in the Statement of Considera- 
tions issued by the Administrator of OPA when the 
price of fresh tuna was finally fixed by Regulation No. 
366 issued on April 13, 1943. [R. 40; p. 4 of Ex. 25.] 


Appellee was caught in an economic bind. It was 
required to sell its canned fancy light meat tuna for 
$11.00 per case, the lowest price in the industry; but it was 
simultaneously required to pay rapidly rising prices in 
order to procure raw fish. [R. 40.] 


This situation, 1.e., the widely varying ceiling prices 
which various canners had upon the same product under 
GMPR, together with the fact that the price of raw fish 
was not fixed, and constantly rising, was recognized in 
the summer of 1942 as an inequitable one by the officials 
of the OPA, including Charles W. Triggs, who was then 
the head of the Fish Section of the Office of Price Ad- 
ministration in Washington. Triggs proposed to remedy 
this situation by issuing a regulation fixing, at a definite 
dollar and cents figure, the price at which all canners 
would be required to sell the same product, and also by 
fixing the price which fisherman could charge for the 
raw fish. [R. 41, 165-167.] 


For the purpose of obtaining some relief from this 
inequitable situation, Appellee’s sales manager, Williams, 
was in constant touch with OPA officials in Washington 
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during the Summer and Fall of 1942. He made several 
trips to Washington to confer with Triggs concerning 
the matter; he spoke with Triggs frequently over the long 
distance telephone; and he wrote Triggs. Triggs was of 
the firm belief that Appellee was in a bad position and 
advised Williams that a new regulation, which would give 
Appellee relief, could be expected momentarily; and gave 
Williams reason to believe that the expected new dollar 
and cents ceiling price for fancy light meat tuna would 
be $12.00 per case, basis 48/14’s. [R. 41.] 


New dollar and cents ceiling prices were fixed on several 
canned fish products during the late Summer and Fall 
of 1942, by issuance of the following regulations: 


Regulation 


No. Date Product 

184 July 23, 1942 Maine Sardines 

209 Aug. 31, 1942 California Sardines 

247 Oct. 24, 1942 Domestic Canned Crab Meat 
@s2 Oct. 30, 1942 Vinegar Cured Herring 

265 Nov. 9, 1942 Salmon 

Z7/ Nov. 28, 1942 Mackerel 


The ceiling prices fixed by these regulations were higher 
than the lowest ceilings under GMPR. For instance, Reg- 
ulation No. 209, effective August 31, 1942, fixed the 
prices at which Appellee was entitled to sell its sardines 
at figures which averaged 20.9% higher than the ceiling 
price which Appellee had had under GMPR. [R. 42, 144.] 


While awaiting the new anticipated dollar and cents 
ceiling on canned tuna, Appellee accumulated a rather 
large inventory with a value of over a half million 
dollars. [R. 42.] During the last week in August and 
the first three weeks of September, 1942, Appellee shipped 
about 40 carloads of canned tuna without invoicing it. 
[R. 42.] Toward the end of September, Appellee’s cash 
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position became relatively low. Whereas Appellee’s cash 
expenditures averaged approximately $235,000.00 per week 
during the sardine season months of October through 
December, 1942, Appellee had on hand cash in the amount 
of $144,919.07 as of September 24, 1942; 1.e., less than 
a week’s supply to pay plant payroll, trade accounts, 
fishermen accounts and other cash requirements. [R. 42; 
ee, 3: | 


Faced with this situation, Williams consulted Triggs 
and was advised that the expected dollar and cents ceiling 
on tuna would be issued shortly; that inasmuch as OPA 
was allowing increased prices on other canned fish, Ap- 
pellee would not be taking any chances by raising its 
price; that he (Triggs) would support anything Appellee 
might do within reason. [R. 42, 158-159.] Appellee’s 
legal counsel, John Morris, was consulted concerning 
what steps Appellee might take. He advised that tuna 
might be both canned and sold through the High Seas 
Tuna Packing Company in San Diego at a $14.00 per 
case ceiling, since both Appellee and High Seas were 
controlled by the same individual, Martin J. Bogdanovich. 
However, Mr. Bogdanovich decided against this course, 
because he did not want to profiteer because of the war. 
[R. 43, 114-116.] Morris also considered the following 
matters: The admittedly inequitable situation in which 
Appellee found itself with the lowest ceiling in the in- 
dustry under GMPR;; the possibility that Appellee’s ceiling 
was really not $11.00 a case on fancy light meat tuna 
because of his opinion that Van Camp was not Appellee’s 
nearest competitor; the pronouncements from govern- 
mental officials in Washington, and particularly one by 
Secretary Wickard that inequities under GMPR would be 
corrected as rapidly as possible, but that nothing in it 
should retard production; and the assurances from Triggs; 
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and, based upon these considerations and others, Morris 
advised Appellee that in his opinion it would be proper 
to invoice Appellee’s customers, at $12.00 per case of 
fancy light meat tuna, basis 48/14’s, and place the follow- 
ing notation upon the invoice: 
“Please remit in accordance with this invoice. If 
OPA fails to promulgate an order stabilizing or 
equalizing prices on the products covered on or be- 
fore October 31, we agree to revert back to our 
March ceilings, which are $1.00 per case less on 
48/14’s and $2.00 per case less on 48/1’s, and will 
refund you accordingly.” [R. 43-44, 120-121; Ex. 
Soe. 253. | 


In accordance with this advice Appellee, on and after 
September 24, 1942, invoiced its customers with the 
notation indicated above. Appellee also sent a mimeo- 
graphed announcement to all of its customers on Sep- 
tember 24, 1942, explaining its action. [R. 44; Ex. 35, 
R. 234-242.] On the same day Appellee by letter advised 
Mriees of thewaction taken. [R. 44; aque: 


Due to delays in the Washington office of OPA, the 
expected regulation fixing a dollar and cents price on 
canned tuna was not issued until January 7, 1943. [R. 
44] On that date, by Regulation No. 299, the OPA 
fixed the ceiling price on fancy light meat tuna at $12.00 
per case, basis 48/14’s, i.e., at exactly the price at which 
Appellee had invoiced its customers. [R. 44; Ex. 24.] 


Thereafter, the local (Los Angeles) enforcement office 
of the OPA conducted an investigation of Appellee’s sales 
of canned tuna during the period from September 24, 
1942, until the new regulation was issued in January, 
1943, and determined that Appellee had overcharged its 
customers $97,215.00 on sales of canned tuna. Con- 
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ferences were had between officials of Appellee and en- 
forcement officials of the Los Angeles office of the OPA. 
Appellee’s representatives were told that they had violated 
GMPR, although they did not violate the intent or pur- 
pose of the Act; that in view of the extenuating circum- 
stances, the OPA would consider the matter closed if 
Appellee would present them (the OPA enforcement offi- 
cials) with a check in favor of the Treasurer of the 
United States for the exact amount of the overcharge, 
as a contribution to the war effort. Appellee thereupon 
made the payment, dated May 20, 1943, in the amount of 
$97,215.00 to the Treasurer of the United States. Ap- 
pellee’s officers also signed a waiver of answer and con- 
sent judgment in an action to restrain future violations, 
which action was thereafter, on June 3, 1943, filed by the 
OPA, in the United States District Court against Appellee. 
eet exc. 26, 27, 28, R. 227-232.] 


The action of the Los Angeles enforcement officials of 
OPA in accepting single damages, instead of suing Ap- 
pellee for treble damages, was approved in the Washing- 
ton office of OPA by Herman A. Greenberg, who was 
then Chief of Enforcement of the Meat and Dairy Prod- 
ucts Section of the Food Enforcement Branch of OPA, 
after investigation, including a review of the corres- 
pondence between Appellee and Triggs, and a conference 
with Triggs in Washington. Single damages were ac- 
cepted because it was considered that Appellee’s violation 
was inadvertent and not willful; that Appellee had acted 
in good faith and had taken reasonable precautions to 
comply with the law. [R. 45-46, 77-78.] 


The payment by Appellee to the Treasurer of the 
United States in the amount of $97,215.00 on May 20, 
1943, was made in circumstances which are inconsistent 
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with an intention to violate the Emergency Price Control 
Act of 1942 and the Regulations issued thereunder, and 
inconsistent with a lack of due care to conform to the law 
and regulations; Appellee acted in good faith and took 
reasonable precautions to avoid violating the law and regu- 
lations; the payment was a method of preventing unjust 
enrichment by Appellee as a result of the overcharge, and 
it did not constitute a penalty; and allowance of said 
payment as a deduction would not frustrate enforcement 
of the applicable law or regulations and would not violate 
public policy. [R. 46.] Appellee is entitled to deduct the 
amount of $97,215.00 as an ordinary and necessary busi- 
ness expense for the fiscal year ended May 31, 1943. 
[R. 46.] 


Summary of Argument. 


An amount paid the United States in settlement of a 
claim by the OPA on account of alleged overcharges is 
deductible as an ordinary and necessary business expense 
provided the alleged violation is made wnder circum- 
stances which are inconsistent with an intent to violate 
the law and inconsistent with a lack of due care to 
conform to the law; allowance of a deduction in such 
circumstances will not frustrate the purposes of the 
Emergency Price Control Act of 1942. 


The District Court’s findings and conclusions that the 
alleged violation in the instant case was made under such 
circumstances is abundantly supported by substantial un- 
contradicted evidence, and they are not clearly erroneous. 
The OPA Administrator’s acceptance of single damages, 
t.e., merely the amount of the overcharge, is positive and 
compelling evidence that to allow the deduction will not 
frustrate the policies of the Act. 


See 
ARGUMENT. 


J. 

An Amount Paid to the United States in Settlement 
of a Claim by the OPA on Account of Alleged 
Overcharges Is Deductible as an Ordinary and 
Necessary Business Expense Provided the Alleged 
Violation Is Made Under Circumstances Which 
Are Inconsistent With an Intent to Violate the 
Law and Inconsistent With a Lack of Due Care 
to Conform to the Law. 


Section 23(a)(1)(A) of the Internal Revenue Code 
of 1939 (as amended by the Revenue Act of 1942, c. 619, 
56 Stat. 798), which is the provision applicable to the 
fiscal year of Appellee ended May 31, 1943, provides in 
Pattiat : 

“Sec. 23. DrEpucTions From Gross INCOME. 

In computing net income there shall be allowed 
as deductions: 

(a) Expenses.— 

(1) Trade or Business Expenses.— 

(A) In General—AlIl the ordinary and necessary 


expenses paid or incurred during the taxable year 
in carrying on any trade or business * * *” 


The question of whether amounts paid to the United 
States, in settlement of claims or actions by the OPA 
for alleged overcharges, constitute deductible ordinary 
and necessary business expenses, is one which has been 
the subject of considerable litigation. Neither the Emer- 
gency Price Control Act of 1942, nor the Internal Rev- 
enue Code contains a specific provision either allowing or 
disallowing such payments as deductions. The law has 
been developed by decisions of the Courts in cases cover- 
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ing a variety of situations, and there are now certain 
guide posts for determining deductibility. 


Early History. 


As originally enacted, Section 205(e) of the Emergency 
Price ControlyAct of 1942,(50 Us, S, Gayinpeeceme 201) 
(1954) 56 Stat. 23, 33) provided that if a sale violated 
a maximum price regulation, and was “* * * for use 
Omsconsiimption * * *” in “9 Se iececcunee er 
trade or business, * * *” the Administrator could 
bring an action on behalf of the United States for treble 
damages, t.e., three times the amount of the overcharge. 
No mention was made of single damages, 1.e., the exact 
amount of the overcharge. However, the Administrator 
developed a firm policy which came to be stated in Sec- 
tion 9.1601 of the OPA Manual. 


That policy was also expressed in a letter written on 
April 1, 1944, by the then Administrator, Chester Bowles, 
to the Senate Banking and Currency Committee. He 
wrote “* * * that the protection of innocent violators 
irompexcessive damages * * *” “wastekee ss ope 
wiously desirable * * *”: amd that it emaqmucen iis 
‘ck * * policy to adjust cases involving innocent viola- 
tions by payment of merely the amount of the overcharge. 
Congress gave the Administrator discretion to decide into 
[sic] what cases treble damage actions should be brought. 


That discretion has been exercised and will in the future | 


be exercised to avoid undue hardship in deserving cases.” 
(Emphasis supplied.) Hearings before the Senate and 
Banking Committee on S. 1764, 78th Cong., 2d Sess. 
1415, 1417 (1944). Thus the Administrator expressed 
a sharply defined policy on overcharges. This policy dis- 
tinguished between innocent good faith overcharges on 
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the one hand, and overcharges which were willful or the 
result of the violator’s failure to take practical precau- 
tions to avoid violating the law. But whether the viola- 
tion was in good faith or bad faith, the Administrator 
required the violator to surrender at least the overcharge 
itself. The payment of merely the overcharge was some- 
thing quite different from the infliction of a penalty. By 
obtaining the overcharge, the Administrator made certain 
that the seller was not unjustly enriched to the disad- 
vantage of his competitors. The policy of the Adminis- 
trator illuminates the policy of Congress, for “Congress 
showed in 1944 by the amendment of Section 205(e) that 
it agreed with the Administrator.” Jerry Rossman Cor- 
poration v. Commissioner, 175 F. 2d 711, 714 (C. C. A. 
2, 1949). 


Like the Administrator, Congress carefully discrim- 
inated between the violation which was innocent or inad- 
vertent and the violation which was careless or willful, 
when the law was amended in 1944. In the amending law 
(S. 1764) as reported out by the Senate Committee on 
Banking and Currency, courts would have been author- 
ized to award one and one-half times the amount of the 
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overcharge “where violations occurred unintentionally and 
despite the exercise of due diligence to prevent them.” 
Sen. Rep. No. 922, 78th Cong., 2nd Sess. 13-14 (1944). 
This Senate Bill and a companion House Bill (H. R. 
494, 78th Cong., 2nd Sess. (1944)) were drastically re- 
vised on the floor after the extensive debates. Hence 
those debates, rather than the committee reports, articu- 
late the relevant policy which Congress translated into 
law. These debates resulted in the provision in the law 


which came to be commonly known as the “Chandler De- 


| 


fense,’* which provided that “if the defendant [the 
violator] proves that the violation of the regulation, order, 
or price schedule in question was neither willful nor the 
result of failure to take practical precautions against the 
occurrence of the violation,” the violator need pay merely 
the amount of the overcharge. Stabilization Extension 
et of 1944 Sec. 108, C. 325, 58 Stat Gaze oe ce 
App. 1940 ed., Supp. IV, Sec. 925. Thus the 50% “pen- 
alty” provision in the bill as reported out by the Senate 
Committee, was eliminated from the law as passed by 
Congress. 


Notwithstanding the clearly expressed policy of Con- 
gress not to penalize the non-willful violator, the Bureau 
of Internal Revenue, early in 1943, adopted a ruling 
which provided that amounts paid in satisfaction of judg- 
ments obtained in suits brought by the Price Administra- 
tor under Section 205(e) of the Emergency Price Control 
Act of 1942 (56 Stat., 23), for the violation of a regula- 
tion, order or price schedule prescribing a maximum price 
or maximum prices and amounts paid to the United 
States in compromise of pending or contemplated litiga- 


1In discussing the Chandler Defense, Congressman Goodwin de- 
scribed it as follows: 


“This amendment does not protect the wilful violation of 
the regulations or the man who fails to take reasonable pre- 
cautions, and that man deserves no protection. It does seek 
to protect the merchant who, in good faith, does all he rea- 
sonably can to cooperate and he ought to be protected.” 

“The amendment leaves this bill thoroughly effective against 
the dishonest merchant and the chisler, but protects the honest 
merchant from being penalized for an honest mistake.” (90 
Cong. Reg. at 5886.) 


Similarly Congressman Gwynne stated: 


“In other words, if he could show that he had cooperated 
honestly, then he would be excused from the penalty but would 
be required to pay the overcharge.” (90 Cong. Reg. at 5887.) 
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tion in such cases were not deductible from gross income 
for Federal income tax purposes. I. T. 3627 (1943), 
C. B. 111. No differentiation was made in this ruling 
between the innocent and the willful violator. 


In several of the early cases, the Tax Court of the 
United States disallowed such payments as ordinary and 
necessary business expenses, frequently on the theory that 
such payments constituted penalties for violating the law; 
that allowing deductibility of the penalty would mitigate 
the penalty and hence be contrary to public policy. Thus 
in Scioto Provision Company, 9 T. C. 439 (1947), the 
Court disallowed the deduction of $7,709 paid to the 
OPA in settlement of a claim for treble damages on 
account of alleged over-ceiling sales of meat products. 
Similarly, in Garibaldi & Cuneo, 9 T. C. 446 (1947), the 
Tax Court again disallowed a payment (one and one- 
half times the overcharges) to OPA as a deduction. 


Then came the Tax Court’s decision in what ultimately 
became one of the leading cases in this field, namely, 
Jerry Rossman Corporation, 10 T. C. 468 (1948). In 
that case, a converter of rayon and cotton fabrics found 
that due to the fact that actual shrinkage had been less 
than the tolerance allowable, it had, over the course of 
nearly a year, made overcharges amounting to slightly 
in excess of $3,000 on net sales of over $1,680,000. 
Upon discovering this fact, the taxpayer made a volun- 
tary disclosure to OPA and paid the amount of the over- 
charge. The Tax Court (with seven Judges dissenting) 
disallowed the deduction. The case was appealed to and 
ultimately reversed by the Second Circuit. However, 
before the Second Circuit Court’s decision was handed 
down, the Tax Court decided the additional cases of 
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Nazareth Mills, Inc., 8 T. C. M. 164 (1949); New 
Orleans Motor Company, Inc., 8 T. C. M. 643 (1949) ; 
and National Brass Works, Inc., 8 T. C. M. 286 (1949) 
(reversed and remanded, 182 F. 2d 526 (C. C. A. 9, 
1950)), all on the authority of its own prior decisions 
discussed above. The National Brass case was appealed, 
and this Court’s opinion, 182 F. 2d 526, has been a land- 


mark case on this subject. 


Rossman and National Brass Cases and 
Subsequent Developments. 

The circuit courts reversed the Tax Court in both the 
Jerry Rossman and National Brass Works cases. In 
Jerry Rossman; the Second Circuit, 1755 eZde7t a Oe: 
A. 2, 1949) in an opinion written by Judge Learned 
Hand, held that: 


(1) Payment of an overcharge—at least to the extent 
of single damages as distinguished from treble damages 


—is not a “penalty” whether paid to the purchaser or 
fone OPA, 


(2) Even assuming such a payment is a penalty, not 
all penalties are nondeductible. Deduction is denied only 
when allowance of the deduction would frustrate sharply 
defined public policies. 


(3) Acceptance by OPA of single damages is “posi- | 


tive and compelling” evidence that the Administrator | 


himself, felt that the taxpayer had acted in good faith | 


and had taken practicable precautions to avoid violation, | 


and his action, standing alone, should be accepted as suffh- | 


| 
\ 
| 
| 
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cient evidence that allowance of the deduction would not 
“frustrate” any “sharply defined” policies of the Emer- 
gency Price Control Act of 1942. 


Next came this Court’s reversal of the Tax Court’s 
decision in the National Brass Works case, 182 F. 2d 
526 (1950). The Tax Court had disallowed a deduction 
for an amount paid to the OPA in compromise of an 
admitted price violation in the sale of certain non-ferrous 
castings. These violations had been discovered by OPA 
investigators. This Court reversed and remanded,’ for 
further proceedings in conformity with its opinion (part 
of which is quoted at the end of this section) that courts 
must look beyond the mere payment to the circumstances 
which gave rise to the violation in an effort to determine 
whether it was willful, resulting in non-deductibility or 


non-willful, resulting in allowance of the deduction. 


The rules of law announced in the Jerry Rossman 
and National Brass cases, t.c., of allowing a deduction 
where it appears that the violation was made under cir- 


cumstances which are inconsistent with an intent to violate 


2On remand, the Tax Court held a further hearing and found 
that the price regulation involved required taxpayer to reduce its 
price 114¢ per pound; that it had consulted its own counsel, who 
advised that prices should be so reduced; and that in disregard of 
its own counsel’s advice taxpayer “* * * purposely, deliberately, 
and knowingly failed to comply with the price regulation.” 16 
T. C. 1055. The court held that to allow the deduction in these 
circumstances would frustrate the Price Control Act and hence dis- 
allow it. On a second appeal, this Court held that in view of the 
evidence adduced on remand, the Tax Court’s second decision was 
not clearly erroneous, and affirmed it. National Brass Works, Inc. 
v. Commissioner of Internal Revenue, 205 F. 2d 104 (1953). 
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the law and inconsistent with a lack of due care to 
conform to the law, have been followed by all of the cases 
decided since. Thus the First? and Fourth* Circuit Courts 
have allowed deductions in two fairly recent cases. The 
Tax Court,® several United States District Courts® and 


2aAppellee does not mean to imply that all subsequent cases have 
allowed deductions. There have been some notable exceptions, such 
ass the following: Henry Watterson Hotel Co., 15 YT. C. 902 
(1950), tried 194 FF) 2¢ 599 "C.C.A.%6 (1952), where taxpayer 
2 * Jottered io SpE Ete whatsoever as to the reasons for 
the overcharges. * * *” 15 T. C. at 906; Walter Norwood 
Esiare, Vi 1. C. Me 524 (1952), where the overcharges for hotel 
rooms were made in direct violation of a preliminary injunction 
issued by the United States District Court and no testimony was 
offered as to the cause of the overcharges; Almor Dress Co., Inc., 
11 T. C. M. 957 (1952), where the taxpayer continued to violate 
the regulations after an injunction had been entered against it; 
Julian Lentin, 23 T. C. 112 (1954), where the United States Dis- 
trict Court had made a prior (to the Tax Court case) judicial 
determination (in the O. P. A. suit) that the violation for which 
the payment was made was willful; Hull Senator Co., 13 T. C. M. 
1005 (1954), where the taxpayer paid in settlement one and one- 
half times the amount of the overcharges; and Nemrow Bros. Inc. 
v. United States of America, 125 F. Supp. 604, D. C. Mass. 
(1954), where the taxpayer had paid treble damages and its atti- 
tude was so flagrant that the O. P. A. recommended suspension of 
its right to deal in rationed sugar for a period of three months. 


3Commisstoner v. Pacific Mills, 207 F. 2d 177, C. C. A. 1 
(1953), athriming the Bax Court’s decision, 17 T9C. Z0sq(195ie 
The Commissioner’s original non- -acquiescence Invites lax Counts 


decision has been withdrawn, and acquiescence indicated. 1954-12 
1, Ro: 


4American Brewery, Inc. v. United States of America, 223 F. 2d 
48,46. C. Awd (1655). 


Philip E. Liudatig, 13 T.C. M. 471 (1954); Kiewek 11 TC RE 
1224 (1952): Michael Markovits, 11 T. C. 823 (1952); Albert C. 
Detekcr, 11 T. C. WE G80 (1952); Paris Mig Gomi T. Ck 
1064 (1951), Government’s appeal to C. C. A. 1 dismissed (nolle 
pros), April 14, 1952; and Farmer's Creamery Co. uv. Fredericks- 
burg, Va., 14 T. C. 879 (1950), and the Commissioner has 
indicated his acquiescence in the O. P. A. deduction portion of the 
decision. 1954-20 I. R. B. 4. 


Si\favantz v. Yeke, 113 F. Supp. 536, D. C.9N. DB. We Va 
(1953) ; Stinson & Dickensheets, Inc. v. United States, D.C. NJ., 
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the United States Court of Claims’ have also allowed de- 
ductions in a number of cases involving a variety of fac- 


tual situations. 


So compelling has been the effect of the Rossman and 
National Brass decisions, and those which have followed, 
that the Commissioner of Internal Revenue himself has 
relented from his prior ruling discussed above and adopted 
the rationale of the Courts. Thus, during 1954 he issued 
a new ruling on this subject, modifying his prior 1943 


ruling, which new ruling provides in part as follows: 


“Upon reconsideration of this question, in the light 
of the above-cited courts decisions, it is held that 
payments made to the United States for violation of 
the Emergency Price Control Act of 1942, 56 Stat. 
23, 34, Office of Price Administration regulations, 
orders, or price schedules, are deductible as business 
expenses, under section 23(a)(1)(A) of the Internal 
Revenue Code, if the taxpayer proves that the viola- 
tion was neither willful, intentional, nor the result 
of the failure to take practical precautions. 


ieiwooz7 6c, Be 1943 iit. 1. 3630, C. B. 1943, 
Geel i799, C. 8. 1946-1), 56; and I. 1. 33800) 
C. B. 1946-1, 82, are hereby modified to the extent 
inconsistent with the views expressed herein.” (Rev. 
Rul. 54-204, 1954-1 I. R. B. 50-51.) 


March 26, 1953, 1954 C. C. H. par. 9428; Woods Cross Canning 
Cin MonueD, GC. Utah, Jan. 2061953, 1953 C.-C. A. par. 9200; 
Merr Brewing Co, v. Umted States, D.C. S.D. Cal, C.D., No. 
i2ee4-Cwian. 31, 1952, 1952 C. C. H. par. 9208: Utica Keritting 
Co. v. Shaugrunessy, 100 F. Supp. 245, D.C. N.D. N.Y. (1951). 


"Hershey Creamery Co. v. United States, 101 F. Supp. 877 
G52). 
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We fail to find this ruling even mentioned in Appel- 
lant’s Brief. 


The state of the law on this subject at the present 
time can be best summarized in the language of this Court, 
as follows: 

“It seems to us that allowance of the sum paid to 
the government may be allowed as a business deduc- 
tion when the overcharge has been innocently and 
unintentionally made and not made through an un- 
Fedsemable lack of care. * "4% 

* * * He * * * 2 


Where the payment has been made in circumstances 
which are inconsistent with intention to violate the 
Act and inconsistent with a lack of due care to 
conform to the law it would be an ordinary and 
necessary expense. Allowance of the deduction in 
these circumstances could not frustrate the enforce- 
ment of the Act.” (National Brass Works, Inc. v. 
Commussioner of Internal Revenue, 182 F. 2d at 
530: an@d 531.) 


We shall now proceed with a review of the evidence 
in this case in an effort to determine whether the District 
Court’s findings and conclusions that the alleged violation 
here involved were made under circumstances which are 
inconsistent with intention to violate the Act and incon- 
sistent with a lack of due care to conform to the law, are 


supported thereby and are not “clearly erroneous.” 


The Evidence Abundantly Supports the District 
Court’s Findings and Conclusions and Establishes 
That They Are Not Clearly Erroneous; the Ad- 
ministrative Acceptance of Single Damages Is 
Positive and Compelling Evidence Supporting De- 
ductibility. 

Appellee contends that the following uncontradicted 
evidence establishes that the District Court’s findings of 
fact and conclusions of law are amply supported and are 


39%a 


not “clearly erroneous. 


Confusion Over Ceiling Price. 


The general maximum price regulation, which was 
issued on April 28, 1942, fixed the price at which Appel- 
lee could sell its products at the same price at which it 
had sold them during the month of March, 1942. [Ex. 
16, p. 1.] Since Appellee had not sold fancy light meat 
tuna during March, 1942, it was required, under GMPR, 
to adopt as its ceiling price for that commodity the price 
which was charged during that period by its nearest 
competitor. There was considerable dispute and con- 
fusion among Appellee’s officials as to who was its near- 
est competitor. John V. Morris, general counsel of 
Appellee, was consulted about which company would be 
Appellee’s nearest competitor. [R. 111.] He advised M. 


™aRule 52(a) of the Federal Rules of Civil Procedure provides 
in part as follows: 

[7 * Findings of fact shall met be set aside unless 
clearly erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of the 
Witiesses: sgl = 


Where there is sufficient evidence to sustain findings which the 
District Court made adverse to the position of Appellant on various 
questions of fact, the judgment will be affirmed on appeal. (ose 
U, meied ototes. 188 FF. 2d 474 (C. C. A. 9, 1951). 
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J. Bogdanovich, Appellee’s president, that Van Camp Sea 
Food Company was not comparable and that other packers 
like “* * * Coast Fishing Company in Wilmington, 
which is a few miles from their plant in the same harbor, 
or West Gate Seafood in San Diego, due to their size and 
due to our size, and tuna packing, would be more com- 
parable or nearer competitors of ours.” [R. 114.] More- 
over, he advised that Appellee could sell its fancy light 
meat tuna through High Seas Tuna Packing Company of 
San Diego, which was under common control with Ap- 
pellee, at a ceiling price of $14.00 per case, which had 
been fixed by the OPA. [R. 92, 114-115, 209-210.] 
Appellee’s president rejected these suggestions because 
7 ee didi t want to"pronteer ~~ = Bienemanas) 
On the contrary, he accepted the suggestion of Mr. A. T. 
Williams, Appellee’s sales manager, and used as Appel- 
lee’s ceiling the $11.00 price which was that used by Van 
Camp Sea Food Company, admittedly the lowest price 
in the industry. [R. 111, 164-165, 173-174.] 


In this connection it must be remembered that we are 
dealing with a time (the Summer and Fall of 1942) when 
OPA was very new to industry. There were grossly 
inequitable situations resulting from GMPR which were 
recognized by everyone, including OPA officials. [R. 
80-81.] Steps were being taken to remedy these inequi- 
ties. [R.165-167.] So far as tuna was concerned, prices 


®Van Camp sold very little fancy light meat tuna, and concentrated 
on other products primarily so that their “* * * profitable 
business on products from tuna livers and oils, which has grown 
to an extent which might even cause them to lose interest in 
possible profits on canned tuna. A very low ceiling on canned 
tuna might not discommode Van Camp but might be harmful to 
other canners who did not have the foresight to develop a business 
on the livers and oils from tuna.” [R. 207.] 


So. 


upon the same product at the same time ranged from a 
low of $11.00 to a high of $14.00, or more. [R. 92.] 
That these inequities existed was recognized in the State- 
ment of Considerations’? accompanying the issuance of 
Regulation 299 on January 7, 1943, when the price of 


fancy light meat tuna was fixed at $12.00 per case. 
Economic Dilemma. 


While Appellee was attempting to sell its canned tuna 
at the lowest fixed ceiling price in the industry as a result 
of its own conservative interpretation of GMPR, the cost 
of its raw fish was steadily and rapidly rising since no 
ceiling prices were fixed upon the price of raw fish by 
GMPR. For instance, pursuant to an inquiry Appellee 
advised Mr. Charles W. Triggs, Chief of the Fish and 
Seafood Division of the OPA in Washington, that its 
prices for yellowfin (tuna) had risen from $160.00 per 
ton at the beginning of the season in 1942 to $210.00 per 
ton in August. [R. 208-209.] This admittedly inequit- 
able situation was recognized early and finally remedied 
(some six months or so after the alleged violation here 
involved) by Regulation No. 366, issued on April 13, 
1943, which fixed the price of fresh tuna. In the State- 
ment of Considerations which accompanied the issuance 


®*Therein it was stated: 


“k %* %* Because of the rapidly rising market and the fact 
that in March canners were closing out their previous season’s 
pack, the ceiling prices established by various canners under 
the General Maximum Price Regulation vary widely. Listed 
ceilings reported to OPA for Standard White Meat, for ex- 
ample, show a range of from $20 to $24 per case; Fancy Light 
Meat ue $21 to $28 per case.” (Emphasis supplied.) [Ex. 
24, p. 7.| 
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of that Regulation, the rapidly rising price of raw fish 
was confirmed.” 


Production Urged. 


We are also dealing with a time, during the latter part 
of 1942, when all canners were being urged to produce 
and distribute as much of their product as possible be- 
cause of the growing needs of the civilian economy and 
the armed forces. Thus, in a letter dated November 16, 
1942, Appellee advised the OPA that it was relying upon 
a statement made by Secretary Wickard at a meeting 
which was attended by Appellee’s sales manager in 
Washington, on May 8, in which the Secretary was quoted 
as saying: 

‘e * * “We know that there are many errors in 
the General Maximum Price Regulation. We know 
there are many mequalities. We know that the order 
was hastily prepared and that many canners will be 
discriminated against and that many will be treated 
unfairly. Therefore we must concern ourselves and 
continue working to the end that these inequalities be 
eliminated. We want production and we do not want 


anything in this regulation to retard production.’ ” 
(Emphasis supplied.) [R. 214.] 


10Therein it was stated: 

“By the end of 1941, yellowfin was bringing $130.00 per 
ton. Early in 1942 the price jumped to $160.00, and by the 
end of the season the price had advanced to $190.00. In- 
cluding bonuses paid fishermen, the 1942 year ended with 
an average pareesof $200.00. * * *" [ix 2amp. 47] 
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This statement of Secretary Wickard was also considered 
by Appellee’s legal counsel when he advised the course of 
action which gave rise to the alleged violation.” 


This need for production was also confirmed in the 
Statement of Considerations issued by the Office of Price 
Administration at the time, April 13, 1943, it fixed the 
price of fresh tuna fish.” 


Negotiations With OPA Offcials. 


Faced with the dilemma of the lowest ceiling in the 
industry, rapidly rising prices of raw fish, and the pro- 
nouncements urging production discussed above, Appellee, 
through its sales manager, A. T. Williams, conducted 
extensive negotiations with OPA officials seeking relief 
from its intolerable position. Mr. Charles W. Triggs, 


117n this connection Mr. Morris testified: 


“A. We were always reading about pronouncements. I 
have in mind now one pronouncement that was brought back 
to my attention in the correspondence that I think was just 
introduced in evidence, a statement to, I believe, Doc Williams 
and these other people, and they were gathered in Washington 
at a meeting by Secretary Wickers [sic] to the respect that 
these regulations were hastily drawn; that they were recognized 
to be imperfect; that they were subject to correction. 

* * * * * * * * * * 


“The Witness: And that there would be many inequalities, 
or words to that effect, that many canners would be hurt, that 
these would be eliminated or worked out as time went on. 
And that we could not let these inequalities stand—or these 
regulations stand in the way of production—which led me to 
believe that OPA would correct anything that was wrong, 
because that was the pronouncement from there.” [R. 120- 
wy. ] 


12Therein it was stated: 

“The armed forces this year are vitally interested in obtain- 
ing canned tuna. Stability in the market at this time is man- 
datory. It now appears that 60 per cent and possibly more 
of the tuna pack will be acquired for the armed forces. Con- 
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who was at that time Chief of the Fish and SeaFood 
Division of the OPA in Washington, testified as follows: 


“During that summer [1942] Mr. Williams came 
to Washington. We discussed their situation and 
there was some talk about prices that they might 
be entitled to, and I think that at least four or five 
times Mr. Williams must have seen me before the 
regulation—the new regulation went into effect.” 


[R. 157.] 


* *k * * * 2K ok * 


‘“And—pardon me—he also telephoned numerous 
times from Terminal Island to see if we were going 
to get out the regulation.” [R. 158; see also 164.] 


In addition, the record discloses several items of corres- 
pondence between Appellee and the OPA regarding the 
eciling prices on tuna. [See Exs. 2 to [Uae 200-7197) 


During these negotiations Appellee was led to believe 
that it was entitled to an increase in its ceiling price. 
Triggs testified: 


“Mr. Grady: ‘Q. Was it your opinion after 
talking with Mr. Williams and investigating their 


tracts may be entered into with some degree of certainty now 
that canners’ prices will not be changed by reason of uncon- 
trolled prices for the raw product. 
* * * * * * * * * * 

“Having already established prices for canned tuna which 
bears (sic) a proper relationship with the prices fixed in this 
Regulation for the fresh fish, there should no longer be any 
uncertainty or unrest in any part of the entire industry. Pro- 
ducers, canners and distributors have fair ceiling prices on 
which to operate their businesses. This in itself should en- 
courage peak production, particularly since the history of the 
industry discloses that disharmony created over price quarrels 
has been a most disturbing factor. After the armed forces 
have been supplied their quotas, civilians will be able to pur- 
chase tuna at the same prices now being paid. * * *.” 
(eco, p. o.] 


ye. 


ceiling prices that their ceiling prices were too low 
and some relief should be given to them?’ 
X* ok 2 * * * ok * 

‘A. JI was certainly of that opinion. 

©. And did you have that opinion in the summer 
of 1942? A. In the summer of 1942. 

©. Yes. Did you so state to Mr. Williams? Did 
you advise Mr. Williams that the prices were too 
low or did you agree with Mr. Williams that their 
ceiling prices were too low?’ 

* x * ok * x xx * 

‘A. I didn’t advise him. I agreed with ‘him that 
the prices were too low. 

Q. That’s what I mean. Having determined in 
the summer of 1942 that the ceiling prices of French 
Sardine Company with respect to canned tuna were 
too low, what steps did you take or were taken by 
the OPA to alleviate that situation? 

A. No steps were taken that would alleviate that. 
That is, nothing was done until the new regulation 
came out. Consideration was given to the situation 
through the summer and fall of 1942, but owing to 
the amount of work that we had getting out other 
regulations, amendments and so forth, we did not 
have the staff to get out a tuna regulation until—the 
record shows—January 13th; but it was well known 
through the latter part of the summer of 1942, not 
only by myself but by members of the staff, that we 
had to have a higher level of prices which in addition 
—outside of tuna would apply to other commodities 


as well, such as I stated before on salmon.’” [R. 
165-167. ] 
* * S Xk * * * 2 


“A. In August 1942 we {Triggs and Williams] 
discussed what was doing on other canned fish, and 
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I am quite sure I left the impression with him that 
they would be entitled to an increase in price because 
I felt sure we were going to establish a higher price 
—in fact, I knew we were—establish a higher price 
than $11; and even if it was based on the average 
of the various canners tt would be not only $12 but 
I think higher than $12. So that was the reason 
why I would have discussed with him the possibilities 
of an increase in price.” (Emphasis supplied.) [R. 


172.] 


“OQ. By Mr. Mackay: Well, under those cir- 
cumstances is it fair to deduce from your testimony 
that the industry was reasonable in its expectation 
that a higher price would be fixed?’ 

* * 2 * * 2 * * 

‘The Witness: I think that would depend largely 
upon the members of the industry. A canner who 
was fortunate to have a high ceiling price under 
general max would not be so anxious | think to see 


the regulation of [sic] a canner who had a low ceil- 
ing price.” [R. 174-175.] 


Moreover, new dollar and cents ceiling prices were 
actually fixed on several canned fish products during the 


late Summer and Fall of 1942, by issuance of the follow- 


ing regulations: 


~ 


Regulation 
No. Date Product Ex. No. 
184 = July 23, 1942 Maine Sardines 17 
209 = Aug. 31, 1942 California Sardines 18 
247 Oct. 24, 1942 Domestic Canned Crabmeat 20 
252 Oct. 30, 1942 Vinegar Cured Herring all 
265 Nov. 9, 1942 Salmon 22 


277 Nov. 28, 1942 Mackerel 23 


oe 


The ceiling prices fixed by these regulations were higher 
than the lowest ceilings under GMPR. For instance, Regu- 
lation No. 209, effective August 31, 1942, fixed the prices 
at which Appellee was entitled to sell its sardines at 
figures which averaged 20.9% higher’® than the ceiling 
price which Appellee had had under GMPR. [R. 42, 
144.] 


Increased Inventory and Low Cash Position. 


While awaiting the new anticipated dollar and cents 
ceiling prices on canned tuna, Appellee accumulated a 
rather large inventory with a value of over a half million 
dollars. [R. 216.] During the last week in August and 
the first three weeks of September, 1942, Appellee shipped 
about 40 carloads of canned tuna without invoicing it. 
[R. 205.] Toward the end of September Appellee’s cash 
position became relatively low. Whereas Appellee’s cash 
expenditures averaged approximately $235,000.00 per 
week during the sardine season months of October 
through December, Appellee had on hand cash in the 
amount of $144,919.07 as of September 24, 1942, 1.e., 
less than a week’s supply to pay plant payroll, trade ac- 
counts, fishermen accounts and other cash requirements. 


[Ex. 33.] 


18Since Triggs cited these new regulations as examples of what 
could be expected to be done on tuna, 7.e., that additional costs were 
to be reflected in the new dollar and cents ceilings, it would appear 
that appellee was again conservative in selling its tuna at $12, an 
increase of only $1, whereas a 20.9% increase would have war- 
ranted an increase of $2.30, 7.e., to $13.30 per case. [R. 158, 173.] 


= 
The Alleged Violation. 


Faced with this situation, 1.e., a large inventory, 40 
carloads of tuna shipped but not invoiced, a critically 
low cash position, and expecting a new dollar and cents 
ceiling price to be issued “momentarily,” Appellee was 
forced to take some action in the latter part of Septem- 
ber, 1942, to prevent financial disaster and “complete 
liquidation.” [R. 198, 205, 210.] Accordingly, acting 
upon the advice of its counsel’* [R. 120] it invoiced its 
brokers and placed the following notation upon the in- 
voices: 

“Please remit in accordance with this invoice. If 
O.P.A. fails to promulgate an order stabilizing or 
equalizing prices on the products covered on or be- 
fore October 3lst, we agree to revert back to our 
March ceilings, which are $1.00 per case less on 
48/1%4s and $2.00 per case less on 48/1s, and will 
refund you accordingly. 


French Sardine Company, Inc.’” [R. 238.] 


147n the second Tax Court hearing in the National Brass case 
the court found that the taxpayer acted against the advice of coun- 
sel and denied the deduction. 16 T. C. 1051. However, the Tax 
Court has also held that acting upon the advice of counsel cons 
stitutes taking reasonable precautions. Thus in Philip E. Ludwig, 
13 T. C. M. 471 (1954), three members of a partnership, who con- 
sulted their attorney and followed his advice were held to have 
taken reasonable precautions to avoid violating the law and had not 
intentionally violated, notwithstanding the amount paid in settle- 
ment constituted 150% of the amount of the overcharges. In 
declining to make a finding that the violation was intentional the 
court stated: 

“e * * We think that such a finding is precluded by the 
reliance of the partners on the advice of counsel throughout 
the period of regulated prices. The evidence shows that while 
the partnership was restricted as to the selling price of coffee, 
there was no control over the amount it had to pay. The re- 
sultant squeeze on the partnership would not, of course, jus- 
tify a violation of the regulations, but the partners naturally 


sought by every lawful means to escape from this economic 
diemmda ~*~ * *’ 13 T. CM. at p. 473 
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Simultaneously, Appellee sent a mimeographed notice to 
all of its brokers, reciting the above notation and advising 
them to bill with a similar notation upon their invoices, 
and also advising them as follows: 

“We have been advised many times direct from the 
Washington office of O.P.A. about their intent to 
equalize the vast differences in prices between can- 
ners. We have been repeatedly told that we may ex- 
pect an increase on the low ceilings and a decrease 
of the high ceilings. 

“When on August 26th, the O.P.A. actually took 
this step on the item of California Sardines, we be- 
lieved that similar relief would be forthcoming shortly 
on the other items. However, these government agen- 
cies have so many angles and so many people to 


please or placate that undue delays sometimes arise.” 
[Re 23/4 


On that same day, September 24, 1942, Appellee advised 
Mr. Triggs by letter of the action it was taking and also 
sent him a copy of its notice to brokers. [R. 168, 175, 
198, 205.] Indeed, there is substantial evidence to indi- 
cate that Triggs gave at least tacit acquiescence to the 
action taken by Appellee. He testified: 


“A. Well, I might have made the statement that 
I would support anything that they might do if it 


Tt is significant in this connection that Mr. Triggs testified as 
follows: 

“QO. By Mr. Mackay: Mr. Triggs, was the delay in get- 
ting out a new price ceiling regulation caused in any respect by 
your unwillingness to set a higher ceiling price on French 
Sardine tuna? 

“A. Not at all. The delay was entirely caused by the 
amount of work we had to do in getting out various regula- 
lations, not only canned fish but frozen fish and fresh fish. 
We had an immense amount of work, a limited staff, and it 
takes quite a long time to gather—it did take quite a time 
to gather the necessary information that would warrant our 
establishing the regulation.” [R. 174.] 
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was within reason. That would be logical for me 
to do. Inasmuch as we were allowing increased 
prices on other canned fish, I might possibly have 
made the statement they wouldn’t be taking any 
chances or something of that kind. 

Q. I didn’t hear you. 


A. That they might not be taking any great 
chances in raising the price because I was of the 
firm belief that they were in a bad position.” [R. 
159. | 


Moreover, Appellee’s counsel (Mr. Williams—sometimes 
referred to as ““Doc’”—having died before the trial) testi- 
fied as follows: 


“* * * And Doc’s contacts with Triggs, his phone 
calls with Triggs, his correspondence with Triggs— 
as I remember it, Doc stating as to what Triggs said 
to him, especially with respect to the price ceiling, 
and that we thought—then that Doc thought that it 
was all right to go ahead and base our prices at 
fi2.” [R. 119s} 


15aThe Government argues that Appellee did not take practicable 
precautions since it should have formally applied for a price ad- 
justiment ruling pursuant to the provisions of Procedural Regula- 
tion No. 1, 7 Fed. Register 971 (pp. 18-19, Brief for the Appellant). 
This argument has already been rejected by the First and Fourth 
Circuit Courts of Appeal. In the Pacific Mulls case, the First 
Circuit Court stated in part as follows: 

‘k + * we do not see how it can be said that practicable 
precautions were not taken because an advisory ruling was not 
requested unless we are willing to say that ‘practicable pre- 
cautions’ means every precaution, which would rob the phrase 
of its meaning, for either there would have to be resort to 
Procedural Regulation 1, in which event there would be no 
violation, or else there would automatically be a failure to take 
‘practicable precautions.” (207 F. 2d at 183.) 


See, also: 
American Brewery v. United States, 223 F. 2d 43, 48 
me C.A. 4, 1955). 
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A total of 97,215 cases were billed, as indicated above, 
prior to the time Regulation No. 299 was issued on Jan- 
uary 7, 1943, which fixed the price of fancy light meat 
tuna, basis 48/%s at $12.00, exactly the price reflected 
in Appellee’s invoices to its brokers. Subsequently OPA 
claimed that there was a violation of GMPR, which claim 
was settled in May, 1943, by Appellee paying the exact 
amount of the overcharges to the Treasurer of the United 
States. 


The Significance of the Settlement. 


Appellee contends that the Administrator’s acceptance 
of single damages, 1.e., merely the amount of the over- 
charge, in lieu of treble damages, has great probative 
significance in this case. Judge Learned Hand placed 
great emphasis upon the probative effect of such a settle- 
ment in writing the Court’s opinion in the Jerry Rossman 
case. In discussing whether single damages are deductible, 
whether or not denominated a “penalty” he stated: 


“This conclusion leads directly to the third ques- 
tion: whether, even though the overcharge was a 
‘penalty,’ its allowance as a deduction would ‘frus- 
trate’ any ‘sharply defined policies’ of the Emergency 
Price Control Act of 1942. It is impossible to find 
an answer in general terms; indeed any answer goes 
to the very root of one’s theory of criminal law. 
Happily, in the case at bar, we are not left to specu- 
lation, for we have an answer from the best possible 
source—the Administrator himself. * * * It 
seems to us that we should accept these expressions 
as evidence that in cases where the Administrator 
accepted the overcharge as sufficient, it did not ‘frus- 
trate’ any ‘sharply defined’ policies of the Emergency 
Price Control Act of 1942.” (175 F. 2d at 713-714.) 
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And later in the opinion Judge Hand stated further: 


oe * * Third, we say that theremwyacepostive 
and compelling evidence that to allow such a deduc- 
tion would not ‘frustrate’ the policies of the under- 
lying act. * * * The practice isthe diminics 
trator was to accept the overcharge as adequate com- 
pliance only if the seller had both acted in good 
faith, and had taken all ‘practicable precautions’ ; 
+ x + * * * “the Administraton cseomseme to 
accept the overcharge showed that he thought that 
the taxpayer had in fact used adequate care; and that 
was enough. We do not say that his decision was 
final; but it stands uncontradicted, and it was the 
judgment of one who was in the best possible posi- 
tion to make an estimate.”"’ (175 HaeZdiate7 ie) 


In the instant case we have much more than a mere 
record of acceptance of single damages by the Admin- 
istrator. And in this connection it is significant that 
Appellant’s brief is strangely silent upon significant por- 
tions of this evidence, which consists of the decision of 
the local enforcement officials in Los Angeles and the 
decision and testimony at the trial of the two top Govern- 


16Judge Hand’s suggestion has apparently been adopted as a 
matter of policy by the government. When it was again found 
necessary to impose rigid price controls on the economy during 
the Korean War, the President of the United States was given 
the power to prescribe the extent to which any payment made ‘o 
the United States in compromise of a violation of price ceilings 
shall be disregarded in determining expenses or costs, for all 
purposes including computation of taxable income. Sec. 409(.1) 
of the Defense Production Act of 1950, SOS 3G weed): 
By Executive Order 10161 (15 Fed. Register 6103) September) 2, 
1950) these powers were delegated to the Administrator of te 
Economic Stabilization Agency. General Order No. 15 (17 Fed. 
Register 2994, effective April 5, 1952) gives to the Directorgom 
Price Stabilization (who is in a position quite similar to that of the 
Administrator in the instant case) the power to determine the extent 
to which any payment made on account of a violation shall be dis- 
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ment officials in Washington responsible for fixing the 
prices of tuna and enforcing the prices fixed, namely, 
Triggs and Herman A. Greenberg. 


First, let us consider the settlement effected at the 
local (Los Angeles) level. In a letter to Mr. Triggs, 
dated May 6, 1943, Mr. Williams described the opinion 
of the local officials and their reasons for settling the 
alleged violation for single damages, thus: 


foe Ve were toldmtnat we lad violated the 
General Maximum Price Regulations although it 
was admitted that we did not violate the intent or 
purpose of the act. 


Then we were told that, in view of the extenuat- 
ing circumstances, the enforcement agency would be 
lenient to the extent that they would consider the 
matter closed if we would present them with a check 
in favor of the Treasurer of the United States for 
the exact amount, not treble damages, of what they 
considered the excess charges, as a contribution to 
the war effort. 


* %* * We were told that, inasmuch as the 
matter is in the hands of the enforcement agency, 


regarded for tax purpose and, through the National Enforcement 
Commission, to certify said amount to the Bureau of Internal 
Revenue. General Order No. 18 (17 Fed. Register 6925, July 
29, 1952). General Disallowance Order 1 (17 Fed. Register 9934, 
effective October 24, 1952) sets forth the criteria for determining 
whether such payments shall be disallowed, and states in part: 
“Sec. 2(b) * * * Provided, however, that the amount 
so paid to the United States or to any buyer shall not be dis- 
regarded for any purposes or to any extent if the total of the 
amount so paid (exclusive of attorney’s fees, court costs or 
interest, if any) does not exceed the total amount of the over- 
charge or overcharges upon which such liability, right of action, 
suit, or judgment was based. * * *” (Emphasis supplied.) 


The Commissioner of Internal Revenue has agreed to accept the 
judgment of the price enforcement authorities for tax purposes. 
Me 405, 1952-2 C. B. 9, 
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we have no other recourse but to comply with their 
offer of settlement.” [R. 221-222.] 


In compliance with OPA’s offer of settlement, Appellee 
delivered its check dated May 20, 1943, payable to the 
Treasurer of the United States, which was sent, together 
with a report of the whole matter, to Washington for 
advice as to whether, under the facts of this case, single 
damages should be accepted in view of the Administrator’s 
existing policy. In Washington, the matter was handled 
personally by Herman A. Greenberg, who was at the 
time the Chief of Enforcement of the Meat and Dairy 
Products Branch. [R. 70, 197.] Mr. Greenbero tested 
at the trial as a witness called on behalf of Appellee. 
He described the Administrator’s existing policy and the 
Los Angeles official’s action in these words: 

“= * * as a strict administrative spolicy mica 
we adhered to at that time, our instructions from 
the Washington office to our regional office and 
district offices was that under no circumstances, with 
one exception, would less than treble damages be 
accepted in a claim by the administrator. That ex- 
ception was where we were satisfied that the viola- 
tion was innocent and inadvertent and non-willful. 
Only in that case were they to accept less than treble 
Gamigees,  * * + i iamea 

Now then, with that policy in mind it was neces- 
sary for me at the time that I wrote this memo- 
randum to make a decision. The Los Angeles 
District Office of the OPA, which was negotiating 
this with the French Sardine Company, realized that 
it could not accept a single damage settlement under 
our policy unless a showing of inadvertence and 


nonwillfulness was made; and it was for that reason 
that the Los Angeles District Office, which had nor- 
mally the authority to settle its own cases, wrote to 
Washington to get permission on a showing of the 
facts to settle this for less than treble damages— 
that is, single damages—pointing out that in their 
opinion this was a nonwillful, inadvertent type of 
violation.” [R. 77-78.] 


INexteler us Cxamine further testimony of Herman A, 
Greenberg. He was the person, charged with the respon- 
sibility of enforcing the regulations which Triggs issued. 
[R. 73.] Here was the man who, in the language of 
Judge Learned Hand, “* * * was in the best possible 
position * * *” to judge whether the violation was 
willful, or the result of failure to take practicable pre- 
cautions. This is what Mr. Greenberg said: 


“The Witness: My best recollection is that on 
receipt of this memorandum from the Los Angeles 
District Office of the OPA I went to see Mr. Triggs 
and asked him what conversations and negotiations 
he had had with the French Sardine Company. He 
advised me generally of those conversations and 
showed me a file which he had which consisted of 
written communications from the French Sardine 
Company from which all these facts appeared—that 
is, the fact that the company had been caught with 
a very low ceiling price under the general maximum 
regulations, that they had continued to can tuna but 
put it in inventory because they had stated they 
couldn’t afford to sell at their ceiling price because 
of the increased price of raw tuna; that this was 
going on for a long period of time; was becoming 
burdensome to the company; that they inquired of 
Mr. Triggs what relief they could have; that Mr. 
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Triggs assured them a dollar and cent regulation 
would issue and that probably the price would be 
in the neighborhood of $12 a case; that nevertheless 
the company refrained from shipping tuna until 
finally with the regulation, the dollar and cent regu- 
lation not issuing, in desperation they come back to 
Triggs and between them they advised the Govern- 
ment wholly— 
k * * * * * * x 


The Witness: —that the French Sardine Com- 
pany kept Mr. Triggs advised and suggested to him 
that they ship this tuna at $12 a case with an agree- 
ment with their customers if and when the dollar 
and cents regulation issued, if it came out anything 
less than $12 they would refund the difference to 
them. 


I discussed with Mr. Triggs whether he had those 
conversations and he agreed that, generally, he had 
had those conversations; he was very much in sym- 
pathy with the position of the company. I took the 
position myself—it was my duty to make a decision, 
and I took the position myself that the company had 
acted aboveboard, no willfulness, as we understood it, 
willfulness which we ran into in great number in 
those years, and which consisted of fraud of one 
kind or another, double entry, double sets of books, 
cash on the side and that sort of thing, but this 
company to the contrary had operated absolutely in 
the open; and that they had discussed their matter 
with a person who has ostensible authority for the 
Government—that is, Mr. Triggs. Mr. Triggs is a 
fine gentleman. And that they then proceeded on 
the basis of their discussions with Mr. Triggs, and 
I felt that this fit our policy of innocence and inad- 
vertence, that the company did what it could and 
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reasonably proceeded the way it did as a general 
exception to our rule of acceptance of single dam- 
ages.” [R. 80-82.]** 


Then, too, Mr. Triggs himself had a firm contempo- 
raneous opinion in respect of whether the alleged viola- 
tion was willful. He testified as follows: 

“A. I would say it was a technical violation. I 
couldn’t say it was a willful violation. It might be 
a technical violation.” [R. 179.] 


Mr. Triggs was shown Appellee’s check for $97,215.00 
(representing single damages) by Mr. Greenberg in 
Washington and asked whether, in his opinion, it should 
be accepted or whether the government should seek treble 
damages. He testified: 

“QO. And will you please state again what you 
said when you were shown that check? A. I told 
—I explained the circumstances of how that was 
received by the government, by OPA in Los Angeles, 
and told him that, knowing what I did, if I had my 
way I would return the check to the French Sardine 
Company = 7 

* * * * * * * * 


16aVWe are not left to Mr. Greenberg’s present recollection of the 
matter. There is in evidence, as Exhibit No. 1, an official memor- 
andum which he wrote on June 5, 1943, contemporaneous with his 
decision. That memorandum states in part as follows: 

“*# %* * On the basis of Mr. Triggs’ statement to us it 
appears that there is a substantial reason for accepting single 
damages. He claims that the Company had a fairly low ceiling 
under the GMPR last fall. The ceiling was $11 per case while 
competitors ceilings went as high as $17 per case. The Com- 
pany was in constant communication with the Price Division 
of the National Office requesting relief and were assured that 
a dollar and cent regulation which would give them relicf was 
to be issued momentarily. * * *’ [R. 198.] 
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‘QO. And you made that statement in June of 
1943? A. June 1943. 

©. Let me ask you this: If that statement you 
then made to Mr. Greenberg was based upon your 
conviction at that time as Chief of the Fish Section 
that there had been no violation or intention of 
violation of the law or regulations by the French 
Sardine Company ?’ 

* * * x * * * * 


‘The Witness: I based that on the knowledge 
that I had received and knowing that the French 
Sardine Company had tried to go along with OPA 
and not violate and knowing what the price of 
tuna—price of other canners, I had no hesitancy in 
stating that French Sardine Company should not 
be prosecuted for violation because what they did 
was really open and above board. 

QO. By Mr. Mackay: In your dealings with the 
French Sardine Company during 1942 did you find 
anything in connection with this ceiling price, any 
act on their part which would indicate that they 
did not want to come along and not co-operate with 
the Price Administration Office? 

A. Not at ail. 

The fact that they communicated with me repeat- 
edly, called me on the phone, and Mr. Williams 
visited me in Washington, my office there, the Office 
of Price Administration, at different times, assured 
me that there was no effort being made on their 
part to violate. I was conversant with what was 
going on.” [R. 170-172.] 


Thus we have here strong expressions, by the men 
primarily responsible for administering the OPA law 
and regulations, to the effect that the alleged violation 
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was not willful, but that what Appellee did was in a 
good faith attempt to comply with the law. Appellee 
suggests that this evidence strongly supports the District 
Court’s findings and conclusions. 


The Government (on pp. 22 to 25 of Brief for the 
Appellant) contends that the administrative determination 
to accept merely the amount of the overcharge is not 
binding upon this Court and does not bring into play 
the doctrine of res judicata. Appellee does not contend 
to the contrary. Appellee’s contention is simply that such 
action in this case constitutes, as it did in the Jerry Ross- 
man case, “* * * positive and compelling evidence 
that to allow such a deduction would not ‘frustrate’ the 
Molicies of the underlying act. * * *” (175 F. 2d at 
714); and further, that the administrative determination 
is significant uncontradicted evidence which this Court 
may consider in deciding whether the lower court’s find- 
ings are “clearly erroneous.” 


The government, in seeking to dilute the force and 
probative effect of the Administrator’s action in this 
case, relies heavily upon George Schaefer & Sons, Inc. 
v. Commissioner, 209 F. 2d 440 (C. C. A. 2, 1954). In 
discussing the question of the significance of the admin- 
istrative settlement in that case the Court said in part, 
as follows: 


“The settlement means very little since, at the 
time it was effectuated, the OPA had expired (on 
June 30, 1947—50 U. S. C. Appendix, §901), and 
we may surmise its staff of lawyers and investi- 
gators had been disbanded. On that account, the 
investigation necessary tO prove the case at trial 
against the taxpayer may have been unavailable. 
ce *" 66209 F. 2d at 441.) 
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The settlement involved was effected on October 31, 
1947, more than two full years after the end of the war 
and also long after OPA had been discontinued.” 


In the instant case the exact opposite situation pre- 
vailed. The settlement was effected on May 20, 1943, 
when OPA was in full bloom; when it was carrying on 
a most vigorous enforcement program to make object 
lessons out of violators for the purpose of deterring others 
from violating the Act. In this connection Mr. Green- 
berg testified as follows: 

co * « "The war was goiie badlyetor wceat 
that time. We were under the most insistent pressure 
at the time, both from Congress and other sources, 


Lon 
x > > x xk > > xk 
The Witness: —to enforce these regulations vig- 
orously. That we attempted to do) "sas aul: a 
x x x x * x * 2* 


“The Witness: At that time in 1943, as I said, 
we were under instructions to proceed very vigor- 
ously in the enforcement of these regulations, and 
we did to the utmost of our ability. * * *° [R. 


76.] 


In view of the compelling differences in circumstances 
surrounding the administrative settlement in the two cases, 


17There are other facts in the Schaefer case which may have 
had a bearing upon the Court’s decision to affirm the Tax Court’s 
disallowance of a deduction. For instance there was testimony of an 
officer of the taxpayer that he inquired of OPA concerning 
whether there was to be an increase in the price of turkeys and 
learned nothing about any such proposed action. Moreover, the 
taxpayer did not urge in the Tax Court nor in the Circuit Court 
that any new amendment regulating turkey prices was promulgated. 
These facts alone distinguish the Schaefer case from the instant 
case. 
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Appellee urges that the Schaefer opinion is of little or 
no significance.*® 


Appellee respectfully urges that all of the above de- 
scribed evidence amply supports the District Court’s 
findings and establishes that they are not clearly erro- 
neous. 


The Hershey Creamery Company Case. 


Appellee contends that from a factual standpoint the 
case of Hershey Creamery Company v. United States, 
101 Fed. Supp. 877, Ct. of Cl. (1952), is probably 
the decided case most closely parallel to the facts in the 
instant case. In the Hershey case the taxpayer, a manu- 
facturer of dairy products (principally ice cream), found 
it necessary to seek relief from existing price ceilings on 
its products because of rising costs. It filed three sepa- 
rate applications for relief with OPA—all of which were 
denied, ultimately. However, on two separate occasions, 
while the applications were pending, the taxpayer in- 
quired of OPA officials concerning their status and was 
advised that an order granting relief would be forth- 


18Tt is interesting to note how inconsistent the government’s posi- 
tion has been upon the question of whether the Administrator’s 
determination is entitled to any weight. Thus in the Pacific Mills 
case, where the taxpayer had paid slightly more than the single 
damages for which OPA might have brought action—due to the 
statute of limitations, the government’s contention is described by 
the Court as follows: 
“Then the Commissioner asserts that the Tax Court erred 
in its ultimate conclusion because it did not ‘accord proper 
respect’ to what he calls the ‘Administrator’s judgment’ that 


Pacific Mills had failed to take practicable precautions. * * *” 
(207 F. 2d at 183.) 


Apparently the government’s position is that the Administrator’s 
judgment is entitled to respect only when it has been exercised in 
a manner favorable to the government. Merely to state such a 
proposition refutes it. 
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coming shortly. Although the order was not forthcoming 
as promised, plaintiff increased its maximum selling prices 
sometime during the first two weeks of February, 1943. 
In June, 1943, in reliance upon similar advice, plaintiff 
again increased its price (it having been meanwhile 
lowered to the proper ceiling) and kept selling at the 
increased price until the application for relief was denied 
in August, 1943. Thus for two separate periods (once 
for two weeks and once for approximately two months) 
plaintiff overcharged its customers. However, the Court 
of Claims allowed the $81,118.62 paid by plaintiff to 
OPA, in settlement of a suit for treble damages which 
had been filed, as a deduction, saying: 

“Plaintiff has established to our satisfaction that 
the overcharges were unquestionably exacted in good 
faith, and without intent to violate the ceiling prices. 
Plaintiff had been in repeated contact and confer- 
ence with the officials of the Office of Price Admin- 
istration concerning relief prior to the dates of 
both price increases, and when it eventually raised 
its prices, it did so only in reliance upon statements 
of the officials of the Office of Price Administration 
that the requested relief would be forthcoming with- 
in a few hours. Overcharges made pursuant to such 
advice do not, in our opinion, indicate a willful intent 
to violate the Act. * * *” (101 Fed. Supp. 877 
Ateooan) 


19That Appellee acted upon expectations of an increased ceiling 
to be issued momentarily, see Williams’ letter of December 5, 1942, 
wherein he stated in part: 
‘& %* * We were informed that we would not be taking 
any chances, as, undoubtedly, the new ceiling would be promul- 
gated before the Tuna could arrive.” [R. 216.] 
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Appellee respectfully submits that the instant case is 
even a stronger one for allowing the deduction, primarily 
for two reasons: First: the need for the increased ceiling 
was so obvious and glaring that it was granted, rather 
than denied by the Office of Price Administration. Sec- 
ondly: when Appellee invoiced its customers it agreed 
to refund the $1.00 per case increase to the buyer, if 
the quoted price was not approved. There is no indica- 
tion in the opinion that a similar precaution was taken 
in the Hershey case. 


Conclusion. 


It thus appears that the status of the law is to the 
effect that if the violation of the OPA law or regula- 
tions has not been willful, but rather has been innocently 
and unintentionally made under circumstances which are 
inconsistent with an intention to violate the Act, and 
inconsistent with a lack of due care to conform to the law, 
the deduction is allowable. The fact that OPA, at the time 
of the violation, was willing to accept single damages, 
constitutes positive and compelling evidence that the 
violation was not willful, but rather was innocently and 
unintentionally made. In the instant case, the District 
Court has found that Appellee paid only single damages, 
and made the alleged overcharges involved innocently, 
unintentionally, and under circumstances which are in- 
consistent with an intention to violate the Act and incon- 
sistent with a lack of due care to conform to the law. There 


is substantial evidence to support these findings and they 
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are not clearly erroneous. Accordingly, under the law and 
the facts of this case, the judgment should be affirmed. 
Dated November 23, 1955. 
Respectfully submitted, 
Mackay, McGrecor, REyNoLps & BENNION, 
By A. CaLpER Mackay, 
ARTHUR McGREGoR, 


ADAM Y. BENNION, 
STAFFORD R. GRapy, 


Attorneys for Appellee. 


APPENDIX. 
Internal Revenue Code of 1939: 


Sec. 23. DEbDucTIONS From Gross INCOME. 


In computing net income there shall be allowed as 
deductions: 


(a) [As amended by Sec. 121(a) of the Revenue Act 
of 1942, c. 619, 56 Stat. 798] Expenses.— 


(1) Trade or Business Expenses.— 


(A) In General—AlIl the ordinary and necessary 
expenses paid or incurred during the taxable year 
in carrying on any trade or business, including a 
reasonable allowance for salaries or other compen- 
sation for personal services actually rendered; travel- 
ing expenses (including the entire amount expended 
for meals and lodging) while away from home in 
the pursuit of a trade or business; and rentals or 
other payments required to be made as a condition 
to the continued use or possession, for purposes of 
the trade or business, of property to which the tax- 
payer has not taken or is not taking title or in 
which he has no equity. 

* * * * * * * 


meomOr so. ,, 1952 Ed, Sec. 23.) 


